
A recent case held that if a tenant breaks a lease before the 
lease termination date, the landlord cannot seek damages until 
the lease period ends, because it is impossible to conclusively 
determine the damages until that point – even if the landlord 
re-leases the property – because the second tenant could breach 
too and the first tenant would still be liable for the unpaid rent. 
275 Washington Street Corp. v. Hudson River International LLC, 81 
Mass. App. Ct. 418 (2012). 

In this case, the parties entered into a twelve-year lease in 
2006. The lease contained fairly standard indemnity provisions 
requiring the tenant to indemnify the landlord from losses arising 
from the tenant’s default during the remainder of the lease term. 
A year later, the tenant closed up shop but continued to pay rent. 
The next year, 2008, the tenant stopped paying rent; the landlord 
took possession of the property and filed a breach of contract 
case against the tenant. While the case was pending, in 2010, the 
landlord rented the property to a new tenant at a lower rate. 

The court held that the landlord must wait until the damages 
period provided for under the lease had terminated in 2018 to 
properly ascertain damages other than rent already due at the 
time of the tenant’s abandonment. Unfortunately, this ruling 
allows the tenant plenty of time to protect its assets, spend them 
or even file for bankruptcy before the landlord can bring suit. 

Although the Supreme Judicial Court has agreed to review this 
case and may ultimately decide it differently, for now the way 
to avoid this predicament is to include a liquidated damages 
clause in the lease. 275 Washington Street Corp. v. Hudson 
River International LLC, 462 Mass. 1101 (2012). Such a clause 
establishes a set amount of damages in the event of a breach. 
There are, however, limits applicable to liquidated damages 
clauses. For example, the amount cannot be so high as to be  
seen as punitive. 

RESPONSIVE SOLUTIONS

Two simple words that explain our commitment to you. Being 
responsive is a critical element in building a strong attorney-
client relationship. Whether you are a new or existing client, we’ll 
be quick to respond to your needs with the knowledge necessary 
to find solutions to your legal concerns.

Call Samantha McDonald, Esq. at 508.459-8026 to help you draft 
leases with your commercial tenants that include such a liquidated 
damages clause and can guide you with any other landlord-tenant 
issues.

www.fletchertilton.com

RESPONSIVE SOLUTIONS

Damages under Tenant’s Breach of Lease
By Samantha P. McDonald, Esq.

This material is intended to offer general information to clients and potential clients of the firm, which information is current to the best of our knowledge on the date indicated below. The information 
is general and should not be treated as specific legal advice applicable to a particular situation. Fletcher Tilton PC assumes no responsibility for any individual’s reliance on the information 
disseminated unless, of course, that reliance is as a result of the firm’s specific recommendation made to a client as part of our representation of the client. Please note that changes in the law  
occur and that information contained herein may need to be reverified from time to time to ensure it is still current. This information was last updated Spring, 2013.

Samantha P. McDonald
P: 508.459.8026
F: 508.459.8326

E: smcdonald@fletchertilton.com

THE GUARANTY BUILDING
370 Main Street, 12th Floor
Worcester, MA 01608
TEL 508.459.8000   FAX 508.459.8300

CAPE COD
1579 Falmouth Road, Suite 3
Centerville, MA 02632
TEL 508.815.2500   FAX 508.459.8300

THE MEADOWS
161 Worcester Road, Suite 501
Framingham, MA 01701
TEL 508.532.3500   FAX 508.532.3100


