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A Message from the Practice Group Chair

By Frederick M. Misilo, Jr., Esq.

Over the last year, I was
privileged to work with
Catherine Sager, an award
winning documentary
producer, on Autism:
Coming of Age, a PBS
documentary. Generously underwritten
by the SpecialCare program of Mass
Mutual Financial Group, thisdocumentary
follows the experiences of three families
affected by autism. The documentary
demonstrates the irrationality of adult
service eligibility criteria which deny
eligibility for individuals who clearly need
services and supports due to an intellectual
disability, the uncertainty of planning
future residential services and supports
and the benefits of using a person-centered
planning approach with flexible funding
and natural supports. The documentary
was aired nation-wide on over 160 PBS
stations. You can view this documentary
by visiting: http://www.fletchertilton.

com/autismcomingofage.

The Special Needs Practice Group
recently  hosted a housing seminar
entitled, Real Homes, Real Solutions. The
lead article in this edition of the Helping
Hand newsletter distills ten basic “take-
away” points from the Real Homes, Real
Solutions housing seminar. One tangible
result of this seminar was the creation of
a Real Homes, Real Solutions Discussion
Group which will enable members of this
group to log on to share and discuss ideas,
options and experiences. If youwould like
to join this group, you can do so by visitng:
http://fletchertilton.invisionzone.
com/.

Finally, funding for services and supports
for individuals with disabilities is being
threatened at both the state and federal

WORCESTER
Guaranty Building
370 Main Street, 11th Floor
508.459.8000

www.fletchertilton.com

level. The proposal on the federal level
that would convert Medicaid to a block
grant program would result in loss of
benefits, increased health care cost to
families and individuals and a waiting list
for Medicaid applicants. It is important
to remember that Medicaid and Medicare
is a fundamental part of the safety net for
individuals with disabilities and any cuts
to those programs will result in an adverse
impact on those affected. A great source
of information is the Arc of Massachusetts
website, www.arcmass.org and the website
of the Arc of the United States at www.
thearc.org.

If you would like to contact me on any
special needs planning issue or would like
a seminar on a relevant special needs topic
presented to your local group, please feel
free to contact me at (508) 459-8059 or
fmisilo@fletchertilton.com.

INTHE SPOTLIGHT!

Fred Misilo receives

Andrade Leadership
Award from the Arc of
Massachusetts

This award was given to Attorney Misilo
in recognition of his over 30 years of work
on behalf of individuals with intellectual
and developmental disabilities. Attorney
Misilo is the immediate Past President of
the Arc of Massachusetts, Inc.

Arc of the United States
Committee Appointment

Attorney Misilo was recently named to the
Legal Advocacy Committee and the Policy
and Positions Committee of the Arc of the
United States.

CAPE COD
171 Main Street
Hyannis, MA 02601
508.815.2500



Top Ten Tips in Creating a Real Home for a Family Member with a Disability

By Frederick M. Misilo, Jr., Esq.

Over 160 people attended the Real Homes, Real

Solutions seminar sponsored by the Fletcher Til-

. v ton Special Needs Practice Group on March 19,

2011. This seminar presented legal issues, family

stories and information from housing finance experts related to
creatingresidential supportsforfamilymemberswithadisability.
From my reflection of the seminar, I'd like to share what I
consider to be the ten most important “take-away” points.

1. Future of government resources. There is no dispute that
the current economic conditions facing the nation, the states
and our local communities will continue. It is estimated that
45 states are expecting budget shortfalls in fiscal year 2012.
The recent recession created the largest number of job losses
since the Great Depression and the continuation of high un-
employment figures bodes a slow and unsteady economic re-
covery. On the federal budget level, there will be continuing
efforts to reduce the burgeoning federal deficit. Individuals
with disabilities, recipients of Medicaid benefits, and others
who rely on government assistance for health care will face the
threat of reductions in appropriations, elimination of some
benefits and a conversion to a Medicaid block grant. These
threats are real. So, in planning a residential future, significant
reliance must be made on private funds. While we must con-
tinue to advocate to maintain and increase federal and state
appropriations as well as work toward creating more cost-
effective models to use government appropriations, families
must not overly rely on the hope that government resources
will be the sole support of their son or daughter in the future.

2. Importance of starting early with a plan. The parents who
have successfully arranged an appropriate home for their son or
daughter started planning one to three years before their son
or daughter moved in. I am pretty sure that they began inter-
nally mulling things over in their minds well before that. The
reasons for planning early are self-evident. First, you need to
develop consensus within the family about whether your plans
make sense and to build an internally driven commitment with-
in the family to keep moving forward. One very obvious trap is
what I call the Get -To-It trap. These are the ideas, plans and
things that need to be investigated, performed and vetted in
order to move forward, but you put them on your To Do list.
The problem is that many people never Get-To-It. These are
the things that you'll get to... someday. But the list grows and
grows while life just happens. Covey has written about the
critical importance of prioritizing those things in our life that
at the moment are not urgent but which are very important.
The key is to discern those things that are truly urgent and im-
portant from the crisis of the day or week that seems urgent
but which is, in reality, not all that important. My advice is to
schedule some quiet time on a regular basis to write out your
thoughts, talk about your plans with your spouse and important
other people and to conduct your due diligence. ~This can be
an on-going “Planning Meeting” for you and your family mem-
bers with invitations going out to others on an as-needed basis.

3. The use of leverage. Broadly speaking, leverage is creating
more power through the creative use of resources. Forinstance,
leverage can be three or four families coming together to pool
their money to create more buying power so they can purchase a

home more easily together than they could on their own. Some
families may have more financial resources than others while
some others may have more time to contribute. Don’t minimize
the value of time that may be able be to be contributed. Inone
successful model, two families planned an arrangement where
one family purchased a house next to the other family who did
not have the financial capital to contribute toward the purchase
ofthe house. But they have something asvaluable as money, they
have human capital. Theylive next door and provide a myriad of
support to the two young adults living in there. Itworks. Also,
many retirement plans can be leveraged through aloan. Repay-
ments must be made at a marketable interest rate, but remem-
ber, you're replenishing your own retirement account by paying
down the loan. You will need to check with your retirement
plan administrator to see if this is possible with your particular
plan. Finally, you should evaluate the advisability of refinanc-
ing your principal residence or taking out a home equity loan.

4. Things change, be flexible. Where we live depends on many
factors including the location of family and friends, our work,
the type of environment we choose to live in and a host of
other factors. Things change. We down-size, we retire, we
get divorced, etc. And major life events are often accompa-
nied with a change in living environment. In most circum-
stances, real property in a trust or in a corporate real estate
holding entity can be exchanged with very little difficulty
so as to accommodate changes in the location of property.

5. Identify housing dollars separate from support and service
dollars. The acquisition and regular maintenance of real estate
can be budgeted and planned for in a fairly easy fashion. The
source of funds to purchase may come from savings, aloan from
a retirement account, a gift from family members, proceeds
from a home equity loan, etc. The regular carrying cost of the
home can be paid from anticipated rental income, a planned es-
crow account or other anticipated revenue. I suggest you con-
sider creating an annual budget for estimated housing costs as a
planning tool. Two important sources of government funding
for residential support for individuals with disabilities are the
Section 8 voucher program and the Alternate Housing Voucher
Program (AHVP). Both programs are administered through
housing assistance agencies and local housing authorities. Ap-
plications for rental vouchers can be obtained and filed at lo-
cal housing authorities. Even with an anticipated long waiting
list, I suggest that an application be filed if there is a tangible
possibility of your son or daughter moving out of your home.
Under federal regulations governing the use and administra-
tion of Section 8 housing vouchers, a person with a disability
who has been granted a voucher is entitled to a reasonable ac-
commodation in how the voucher is used. This means that the
customary “arms-length” requirement between landlord and
tenant can be modified. So, a family owned or controlled rental
unit can be leased to a family member with a disability who has
avoucher. In some circumstances, a special needs trust can be
the landlord and the beneficiary of the trust can be the tenant.

6. Know the support and service needs of individuals. A
complete understanding of the service and support needs
of each individual must be arrived at as part of the planning
process. While this may seem obvious, there is one general
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tendency I've noticed over the years. Parents often overestimate their son’s or
daughter’s daily living skills. Often, parents discount the value of aregular routine,
the presence of familiar family members and the often overlooked presence of ver-
baland non-verbal cueing thatis naturalinahome environment. Itmaybeworth-
while expense to retain the services of a qualified professional to assist you inaccu-
rately evaluating the level of services and supports your son or daughter as well as
other prospective residents willneed when they move into their newhome. Accu-
rately assessing the service and support needs of each individual is essential in esti-
mating the anticipated costs of meeting those needs through appropriate staffing.

7. Identify support and service dollars. Obviously, if your son or daughter and
other prospective residents are eligible for adult services from a state agency, you
should speak with the appropriate person assigned to his or her case about your
intentions. This person can be helpful in providing a realistic expectation about
prioritization and allocation of resources. Also, personal care assistance (PCA)
funded through the Division of Medical Assistance can be a source of support dol-
lars. A determination of whether PCA is appropriate and the extent of the PCA
support should be made as soon as possible. Finally, each resident’s Supplemental
Security Income (SSI), Disabled Adult Child (DAC) benefits and other recurrent
monthly income will be available to fund a portion of the supports to be provid-
ed. Itis customary that seventy-five (75%) of the recurrent monthly income of
each resident be paid as a form of a service fee. Also, for many families, privately
paying for services and supports has become a daunting but necessary reality.

8. Importance of good advisors. The activities of maintaining a home for a son
or daughter with a disability can involve, for instance, the purchase of real es-
tate, creating a landlord/tenant relationship, having service and supports being
provided on a regular by paid staff, maintenance and upkeep, etc. An attorney
should be involved in many of these areas including selection of the appropri-
ate legal entity to own the real estate, creating sensible service agreements for
settings that are non-DDS or non-DMH regulated, understanding and comply-
ing with applicable labor/femployment practices, identifying potential sources
of liability and taking steps to minimize and/or avoid such liability is essential.
The skills and talents of experienced staff who can manage a residential set-
ting can be a valuable asset.  There are a number of highly skilled administra-
tors with years of experience in managing residential services and supports for
individuals with disabilities available to serve either on a short-term consult-
ing or long-term management fee basis. Of course, having a reliable handy-
man, plumber, and electrician on speed-dial can save time and lower your
blood pressure when the inevitable yet unexpected housekeeping crisis hits.

9. Integration of the housing model into your estate plan. You must plan for how
the home will be managed when you are unable to be involved due to death or dis-
ability. A comprehensive, special needs plan is an essential part of developing a
home foryour son or daughter with a disability. The fundamental documents must
provide for the distribution of assets to the appropriate persons and trusts in the
proportions desired. Durable powers of attorney with critical Medicaid planning
language and health care proxies are essential. The use of a special needs trust to
hold assets for the benefit of a son or daughter with a disability to pay for future
services and supports is the centerpiece of this plan. These essential documents
mustbe coupledwitharealistic financial planadequate to provide forsupplemental
services and supports throughout the lifetime of ason or daughter with a disability.

10. Important personal qualities: patience and persistence. There is no cookie
cutter approach to developing an effective and successful home for your son or
daughter with a disability. It is easy to get disillusioned because solutions are
slow to develop. There are many moving parts. Some dead-ends. The parents
I have had the privilege to work with on these types of situations have demon-
strated an enormous amount of patience and persistence. They share a common
characteristic that expects more from themselves than from any one else, includ-
ing the government. There is also a sense “I know best” and “I’m going to keep
trying”. These personal characteristics of patience and persistence imbued with a
sense of optimism are important to move from the vision of a home to a real home.

MORE
INTHE SPOTLIGHT!

The Intersection of a Divorce
and Special Needs Law practice

Attorney Theresa Varnet and Attorney Marisa Higgins
have been invited to present a seminar at the 2011
National Aging and Law Institute Conference hosted
by the National Academy of Elder Law Attorneys on
“The Intersection of a Divorce and Special Needs Law
Practice”. The seminar will focus on the interrelationship
of a separation agreement and future eligibility of
government benefits, structuring child support payments
into a special needs trust and modification of separation
agreements to include adult support payments in
appropriate circumstances.

Support Fred Misilo at the
Falmouth Road Race!

Fred Misilo will be running in the New Balance Falmouth
Road Race on August 14, 2011 on the Miles for Miracles
Team Falmouth on behalf of Children’s Hospital. He is
raising funds in recognition of the countless children and
adults with disabilities who have benefit over the years
from the extraordinary medical care provided at Children’s
Hospital. If you would like to support Fred by making a
donation, you may do so by visiting www.childrenshospital.
org/falmouth and clicking on ‘Sponsor a Runner’ on
the right side of the screen. After entering Misilo and
clicking search, it will return the name Fred Misilo. Please
click on Fred’s name to reach his page on the ‘Sponsor
a Runner® screen, enter Misilo to reach Fred’s page.

The Fletcher Tilton Special Needs Planning Practice Group provides legal
counseling, advocacy and innovative solutions on bebalf of individuals with
differing abilities and their families. We strive to serve as a reliable, trusted
advisor committed to providing excellent service to our clients throughout
their lifetimes. We recognize the importance of treating our clients with
respect and dignity.

Advertising

The contents of this newsletter are distributed for informational
purposes only and may constitute advertising pursuant to Massachusetts
Supreme Judicial Court Rule 3:07.

Attorney-Client Relationship

Requesting alerts, newsletters or invitations to educational seminars
does not create an attorney-client relationship with Fletcher Tilton PC,
or any of the firm’s attorneys. An invitation to contact the firmis not a
solicitation to provide professional services and should not be construed
as a statement as to the availability of any of our attorneys to perform
legal services in any jurisdiction in which such attorney is not permitted
to practice.
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